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NOT VOTING—3

Campbell Coats Leahy

The PRESIDING OFFICER. On this
vote, the yeas are 66, the nays are 31.
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to.

Mr. LOTT addressed the Chair.
The PRESIDING OFFICER. The ma-

jority leader, Senator LOTT, is recog-
nized.
f

POINT OF ORDER

Mr. LOTT. Mr. President, I under-
stand that if a point of order were
raised that the pending FAA con-
ference report exceeds the scope of the
conference committee, that the Chair
would rule that the conferees did ex-
ceed the scope with respect to the so-
called Federal Express provision. If the
point of order is raised and sustained,
the conference report would then fall.

This would mean, as we pointed out
earlier, billions of dollars lost in con-
struction funds, hundreds of thousands
of lost jobs, and a significant reduction
in air traffic safety. That would be
jeopardized.

Needless to say, the Senate should
not let this vital piece of legislation be
killed on this point of order, and hav-
ing just had a vote of 66 to 31 to cut off
the filibuster. In order to facilitate the
vote, I raise a point of order that the
conference report exceeds the scope of
the conference committee and ask
unanimous consent that there now be
20 minutes for debate prior to the
Chair’s ruling, to be equally divided be-
tween Senators KENNEDY and STEVENS.
Senator MCCAIN will participate in
that. I have discussed this with Sen-
ator KENNEDY. He understands that I
would make this point of order.

The PRESIDING OFFICER. Is there
objection?

Mr. KENNEDY. Reserving the right
to object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. KENNEDY. Reserving.
The PRESIDING OFFICER. Reserv-

ing.
Mr. KENNEDY. I do not intend to ob-

ject. I want to point out that the rejec-
tion of the conference report does not
mean the loss of money or jobs or safe-
ty. If the report is rejected, the Senate
can quickly and unanimously pass the
bill that is at the desk, enacting the

FAA bill without the Federal Express
provision. The House is still in session
to receive and pass that bill. Having
made that point of order, I have no ob-
jection to the unanimous consent re-
quest.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Parliamentary inquiry. I
understand there would be the debate
time which would be followed by a rul-
ing from the Chair.

The PRESIDING OFFICER. That is
correct.

Mr. LOTT. I yield the floor, Mr.
President.

Mr. KENNEDY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized.
Mr. KENNEDY. As I understand it, I

have 10 minutes. Is that correct?
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized
for a period not to exceed 10 minutes.

Mr. KENNEDY. Mr. President, we are
moving toward the conclusion of this
issue. But this is an extremely impor-
tant issue, and I would invite our col-
leagues’ attention.

Mr. President, in just a few moments
the Chair will rule whether this par-
ticular provision is inside the scope or
outside the scope of the conference. I
have every expectation that the Chair
will rule that it was outside the scope
of the conference. Then we are going to
be asked whether we are going to sus-
tain the Chair or overrule the Chair. I
would like to address that issue and
what it means in terms of the future of
this institution and the future of var-
ious conference reports.

Mr. President, I want to remind my
colleagues of the long-term signifi-
cance of a vote to overturn the ruling
of the Chair on this important point.
Last year the junior Senator from
Texas, Senator HUTCHISON, offered an
amendment regarding the Endangered
Species Act to an appropriations bill.
The Chair ruled that the amendment
would constitute legislation on an ap-
propriations bill, but the body over-
turned the ruling of the Chair.

That vote set a precedent. As a result
of that vote, a point of order that an
amendment constitutes legislation on
an appropriations bill is no longer
available to Senators. To pass that sin-
gle amendment, the Senate gave up an
important aspect of our rules, one that
has served to protect the rights of all
Members of this body. The point of
order before us right now provides an
even more important protection to all
Members.

The rule that a conference commit-
tee cannot include extraneous matter
is central to the way that the Senate
conducts its business. When we send a
bill to conference we do so knowing
that the conference committee’s work
is likely to become law. Conference re-
ports are privileged. Motions to pro-
ceed to them cannot be debated, and
such reports cannot be amended.

So conference committees are al-
ready very powerful. But if conference

committees are permitted to add com-
pletely extraneous matters in con-
ference, that is, if the point of order
against such conduct becomes a dead
letter, conferees will acquire unprece-
dented power. They will acquire the
power to legislate in a privileged,
unreviewable fashion on virtually any
subject. They will be able to com-
pletely bypass the deliberative process
of the Senate.

Mr. President, this is a highly dan-
gerous situation. It will make all of us
less willing to send bills to conference
and leave all of us vulnerable to pas-
sage of controversial, extraneous legis-
lation any time a bill goes to con-
ference.

I hope the Senate will not go down
this road. Today the narrow issue is
the status of one corporation under the
labor laws. But tomorrow the issue
might be civil rights, States’ rights,
health care, education, or anything
else. It might be a matter much more
sweeping than the labor law issue that
is before us today.

So for this vital institutional reason,
I strongly urge the Senate to uphold
the ruling of the Chair on the point of
order. This vote is not about the FAA,
and it is not even about Federal Ex-
press; it is a vote about whether this
body is going to be governed by a neu-
tral set of rules that protect the rights
of all Members, and by extension, the
rights of all Americans. If the rules of
the Senate can be twisted and broke
and overridden to achieve a momen-
tary legislative goal we will have di-
minished the institution itself.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Alaska.

Mr. STEVENS. Mr. President, this is
a rather difficult situation. We have
just passed, recently, a Defense appro-
priations bill. I was the chairman of
that conference. Before it was over, we
had a whole series of other bills, a se-
ries of legislative items. It was not nec-
essary to raise a point of order. Every-
body knew we exceeded the scope of the
conference.

I ask any chairman of a conference if
he or she has ever really been totally
restricted by this rule? This is an ex-
traordinary time where we are in the
last hours of this Congress. When the
leader became aware that Senator KEN-
NEDY was going to raise this point of
order, the leader determined to raise it
himself. I take it that having done
that, there is no question this is a rath-
er significant occasion. I hope it will be
a rather narrow precedent.

I point out to the Senate that this
provision is not the only matter that
exceeds the scope of the conference. We
had to include, at the administration’s
request, special authority for the exec-
utive branch to purchase and deploy
explosive detection devices. We put in
here the provisions that pertain to the
rights of survivors of victims of air
crashes. We put in provisions requiring
passenger screening companies to be
certified by the FAA. That is not re-
quired under any existing law. We put
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in restrictions on underage pilots, fol-
lowing the one disaster that involved a
young girl who was a pilot. We put in
a provision requiring the FAA to deal
with structures that interfere with air
commerce.

My point is, as we get to the end of
a session, we, of necessity, include in a
bill extraneous matters totally beyond
the scope. We know they are beyond
the scope. As the chairman of the De-
fense Appropriations Committee, I
knew all those items we brought to the
floor earlier this week were beyond the
scope of the conference, but we did not
anticipate anyone would raise a point
of order.

Anticipating that Senator KENNEDY
would bring this point of order before
the Senate, the leader made this point
of order. I ask the Senate to keep in
mind this will be a rather limited
precedent, in my opinion. I do not
know whether the Chair will agree
with me, but clearly when you get to
the end of a Congress some things have
to be done. We did not have time to
take up separate bills. We held a hear-
ing on the bill in the Senate Commerce
Committee dealing with the rights of
victim-survivors of air disasters. They
pleaded with us to include that bill in
this legislation. We have done so.

In other words, this point of order is
not only valid, in my judgment,
against the amendment offered by Sen-
ator HOLLINGS, but against the other
provisions where we have exceeded the
scope in various matters on this bill. I
ask the Senate, when the time comes
to vote, to overrule the Chair. It will
not be debatable, but I clearly expect a
ruling from the Chair that this report
does exceed the scope of the conference
under the rules and, in these cir-
cumstances, I ask that the ruling of
the Chair be overturned.

I yield to Senator MCCAIN.
Mr. MCCAIN. Mr. President, I yield

such time as remains to the Senator
from South Carolina.

Mr. HOLLINGS. Mr. President, with
respect to this particular point of
order, it would not set any precedent
relative to anything dealing with the
merits of the matter. It is dealing, once
again, basically with a fundamental
mistake made in the drafting of a
measure that was caught some 2
months later, never discussed, never
voted on and, of course, there were no
hearings, or what have you.

So what we have done is taken this
opportunity on a very germane matter,
Federal Express is the sixth largest air-
line in the country, and brought in this
particular correction. It has nothing to
do with the merits of anything and no
precedent will be set when we overrule
this Chair.

Mr. President, I can tell you cat-
egorically, if this kind of a point of
order was made on Monday, we would
have had to close down the Govern-
ment. You can go down and list the
various things—$249.8 million emer-
gency appropriations for counter-
terrorism that was not in the bill or in

the conference. The measure under dis-
cussion here was at least in the con-
ference. The FBI with $60 million, the
Prevention Council, various appropria-
tions for the EDA, the SBA, I could go
down the list.

I am confident I can get support now
when I remind the distinguished Sen-
ator from Massachusetts—the Massa-
chusetts Biotechnology Research Insti-
tute, I am constantly getting a little
card from my distinguished friend, and
I love to do it. He said, you have to
take care of me up there in Boston, and
I said, I am glad to do it. It was not in
either the House or the Senate, but I
think we can get it in. We do that. I
hope he can vote with me on this par-
ticular overriding of the Chair’s ruling.

Mr. STEVENS. Mr. President, on an-
other matter, I announce we will have
a Governmental Affairs Committee
meeting as soon as this vote starts in
S–128 to consider reporting a nomina-
tion at the request of the administra-
tion, for the Administrator of the Gen-
eral Service Administration, and other
nominations. I ask unanimous consent
that be in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, I will
not delay the resolution of this issue,
but the issue is not germaneness. That
is not the issue, whether this is ger-
mane. The issue is whether this mate-
rial is outside the scope of what was
sent to the Congress in the House and
the Senate. That is the issue.

Today, it is a labor provision. Tomor-
row, it may be water in the West, it
may be land in the West, it may be
civil rights, it may be health care, it
may be any other issues which Mem-
bers have some interest in. There is no
such thing as a narrow precedent. We
have had the precedent that was estab-
lished about legislation on an appro-
priation by KAY BAILEY HUTCHISON.
That has changed.

Certainly, the rules that govern this
institution for the better part of my
service in the U.S. Senate—now we are
talking about a very significant and
important difference—whether these
matters are outside the scope. That is
the issue, not whether it is germane or
not germane, but whether it is outside
the scope. The House Parliamentarian
ruled it was outside the scope, and that
is why the House of Representatives
had to have a separate vote.

Now we are going to have a judgment
about whether it is inside the scope or
outside the scope. If the judgment is
made that it is inside, I hope that
would support the Chair. If it was made
that it was outside, that we would sup-
port the Chair as well. It reflects, and
will reflect for years to come, the
whole basic institutional integrity of
this body and how it will consider con-
ference reports into the future. It is
very important, significant, and power-
ful.

How much time remains?
The PRESIDING OFFICER. The Sen-

ator from Massachusetts has 4 minutes
remaining.

Mr. KENNEDY. I yield such time as
the Senator may consume.

Mr. FEINGOLD. I want a moment to
say a word about the point-of-order
issue. A point was made by the Senator
from South Carolina, I believe, that
the same type of point of order could
have been raised with regard to the
continuing resolution earlier this
week. I have not examined the issue
closely, but I imagine that is true. But
we should reflect a moment on the con-
cept of what that was about versus the
willingness of this body, perhaps, to
overturn its own rules on something
that is so specific to one corporation
that it seems almost astonishing.

To what extent are we going to go as
a body in the future in changing our
rules, undoing our rules, overruling a
point of order, to accommodate one
provision that only has to do with one
matter? I think there is a huge dif-
ference. I am not even sure it was ap-
propriate with regard to the continuing
resolution. I happen to have voted
against it in part for that reason.

Surely, for us to start engaging in
overruling points of order to benefit
the needs of one corporation to try to
overturn what is a continuing litiga-
tion or to affect the results of continu-
ing litigation is a very troubling prece-
dent for this body, as the Senator from
Massachusetts has indicated.

I thank the Chair.
f

RULE 28 CHALLENGE TO THE FAA
CONFERENCE REPORT

Mr. PRESSLER. Mr. President, the
Senate soon will be voting on the mo-
tion to overrule the decision of the
Chair with respect to the ruling that
section 1223 of the conference report
pending before the Senate violates rule
28 of the Senate by exceeding the scope
of the authority of the conference com-
mittee. As chairman not only of the
Committee on Commerce, Science, and
Transportation which is the committee
of jurisdiction in the Senate, but also
as chairman of the conference commit-
tee that produced this report, I rise to
ask my colleagues to overturn the rul-
ing of the Chair in this matter.

Do I do so because I believe the provi-
sion was, in fact, within the scope of
the conference? No, Mr. President, I
admit this section, added by an amend-
ment offered by the distinguished Sen-
ator from South Carolina, and the
ranking member of the Commerce
Committee, Senator HOLLINGS, was not
contained in the legislation as initially
passed by either the House or the Sen-
ate. I am also fully aware that Rule
28.2 of the Standing Rules of the Sen-
ate clearly states a conference commit-
tee ‘‘shall not insert in their report
matter not committed to them by ei-
ther House.’’

However, Mr. President, those on the
opposite side of the issue know full
well that this is done with some fre-
quency when a particular situation ne-
cessitates such action. Those Members
also know that as a result, sections in
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